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PER CURI AM
Citicorp US. A, Incorporated appeals from the nmagistrate
judge’s partial denial of its post-trial notion for attorneys’ fees

and expenses. W affirm

I
W review a district court’s decision awarding or denying
attorneys’ fees and expenses for abuse of discretion. Aneri can

Reliable Ins. Co. v. Stillwell, 336 F.3d 311, 320 (4th Gr. 2003).

“Reversal for abuse of discretion is reserved for those instances
in which the court is clearly wong; an award wthin the discretion
of the court should be affirnmed even t hough we m ght have exerci sed

that discretion quite differently.” Brodziak v. Runyon, 145 F. 3d

194, 196 (4th Cir. 1998) (internal quotation marks omtted).?

The parties agree that New York substantive | aw governs this
appeal . Under New York |aw, when a contractual fee-shifting
arrangenment provides for paynent by one party of another party’s
attorneys’ fees and expenses, courts should order paynment so |ong

as the anmpbunt clainmed is not unreasonabl e. F.H Krear & Co. .

Ni net een Naned Trustees, 810 F.2d 1250, 1263 (2nd Cir. 1987).

However, “[t]o conpute a reasonabl e anbunt of attorneys’ fees in a

!Generally, we will find that a district court has abused its
discretion if its conclusion *“is guided by erroneous | egal
principles” or “rests upon a clearly erroneous factual finding.”
Westberry v. G slaved Gummi AB, 178 F. 3d 257, 261 (4th Cr. 1999).
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particul ar case requires nore than sinply a report of the nunber of

hours spent and the hourly rate.” MQ@iire v. Russell Mller, Inc.,

1 F.3d 1306, 1315 (2nd G r. 1993). Rather, courts nust consider a
variety of factors in determning the reasonableness of an
attorneys’ fee request, including the difficulty of the |Iegal
i ssues involved; the skill required to handle the issues; the tine
and | abor required; the experience, ability, and reputation of the
attorney; the customary fee charged by attorneys for simlar
services; the burdensoneness of the fees; the fairness to the

parties; and the amount involved. See MQiire, 1 F.3d at 1315;

F.H Krear, 810 F.2d at 1263.

[

The litigation underlying this appeal arises froma series of
commercial |lending transactions between the parties that began in
1996. It culmnated in 2003 with a bench trial before a nagistrate
judge, who entered judgnent for Citicorp on its claim against
Appel | ees for default interest in the amount of $469, 735. Because
the parties’ | oan docunents entitle Citicorpto seek its reasonable
attorneys’ fees and expenses associated with a default or
collection of its |oans to Appellees, Citicorp al so sought judgnent
for fees and expenses it incurred during its business relationship
with Appellees. These fees and expenses were generated by seven

law firms which represented Citicorp both before and during this



litigation, and they are docunented in “several thousand pages of

invoices.” Brief of Appellant, at 15. The parties agreed before

trial that the nmagistrate judge would resolve Citicorp s request
for fees and expenses by way of notion after the bench trial.
Initially, the magistrate judge denied Citicorp s request
wi thout prejudice “for lack of particularity.” J.A 3017. The
magi strate judge noted that although Cticorp’s right under the
parties’ agreenents to recover sone fees and expenses related to
any default or collection of the loans is undisputed, from the
mat erials presented he was “unable to make a principled decision
regardi ng reasonabl eness, or even to apply the factors in an
i nformed manner.” J.A 3017. The mmgistrate judge specifically
observed that although Appellees had “raised significant issues
regarding the nunber of law firns that provided services to
Cticorp, the reasonabl eness of the work perforned, the nunber of
attorneys staffing the case, the possibility of duplication of
effort between attorneys and firns, and the reasonabl eness of the
rates charged,” Citicorp had responded “in a conclusory way,
W t hout support of any affidavits or other information” that would
allow him to properly resolve the dispute. J.A 3017. The
magi strate judge also noted that “the format of the fee invoices
presented, anounting to a nere chronol ogi cal recitation of services
provi ded, makes neaningful analysis nearly inpossible, and any

attenpt to make sense out of the invoices would consune an



i nappropriately | arge amount of court tine.” J.A 3017.

To resolve the matter on the nerits, the magistrate judge
directed Citicorpto “provide a restatenent of each of the bills in
the format identified in Appendix Bto the [district court’s] |ocal

rules.” J.A 3017. The magistrate judge recogni zed that Appendi x

B -- which applies to fee requests in civil rights and
discrimnation cases -- was “technically inapplicable to this
contract dispute,” but he believed that the requirenents of

Appendix B regarding the organization of fee invoices into
specified categories would insure “the presentation of the
information in a manner that facilitates efficient review and
anal ysis by the court.” J.A 3017 n. 1. The nagi strate judge
further instructed Citicorp:

Any expl anati on of underlying facts needed to address t he
eval uative factors set forth in the New York case |aw

will be in the form of affidavits prepared by persons
wi t h personal know edge and under penalty of perjury. As
it is Cticorp’s burden of proof to establish

reasonabl eness, any nenorandum filed needs to discuss

each of the factors and clearly explain Cticorp' s

position with respect to each.
J. A 3017-18.

In response to the nmmgistrate judge's order, Citicorp
submtted a revised notion for attorneys’ fees and expenses, to
whi ch Appel | ees objected. The magi strate judge ruled on Giticorp’s
revised notion in a twenty-ni ne page order.

The magi strate judge began by noting that of the $786,573.94

in fees and expenses requested by Citicorp, approximtely 55%
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pertains to Citicorp’s actions related to Appellees’ alleged | oan
defaults prior to filing the wunderlying Ilawsuit, such as
renegoti ating the | oan docunents between the parties and nonitoring
the collateral used to secure the |loans. After recognizing the
factors pertinent to calculation of a reasonable fee award, the
magi strate judge stat ed:

Havi ng revi ewed the parties [sic] contracts, and keeping
in mnd that Citicorp bears the burden of denonstrating
its entitlement to reasonable fees, see Hensley v.
Eckerhart, 461 U. S. 424, 433 (1983), | conclude that
Citicorp has not persuasively denonstrated that it would
be reasonable to award it all fees generated as a result
of [Appellees’] alleged defaults that date back to 1997.
Under the facts of this case, it is reasonable to award
attorneys’ fees related to reasonable efforts to enforce
the agreenents by filing suit and prosecuting it. To
al so award substantial fees for multiple anendnents to
the contract docunents that [Citicorp] successfully re-
negoti at ed woul d be excessive, in the absence of evidence
that the wearlier negotiations were undertaken by
[ Appel I ees] in bad faith, facts that are not patent here.

J.A 3111-12. The mmgi strate judge further observed that “many of
the fees sought by Citicorp prelitigation have not convincingly
been related to proven defaults by [Appellees].” J.A 3112.

The magistrate judge next turned to consideration of
Citicorp’s evidentiary presentation and concluded that Cticorp
failed to conply with his prior order that the fee request be
resubmtted under the Appendix B format. The magi strate judge
noted that Citicorp had instead “submtted, as it had done
previously, a mass of invoices from the various law firns it

engaged acconpani ed by a general description as to the work done



with a total amobunt of fees and expenses generated.” J.A 3114.

The magi strate judge conti nued:

Citicorp is relying on . . . a mass of wunorganized
invoices, billing records, and Iletters, presumably
consisting of all information regarding the attorneys’

fees and expenses in this case. The revised request now
also lists each lawfirm the dates that it was invol ved
in [Appellees’] loan arrangenents, and the type of work
done. Each lawfirnmis entry also lists the total anount
of fees generated, hours worked, and expenses bill ed,
which is further broken down into fees and expenses.
There are no affidavits from the attorneys of the |aw
firme attesting to the work performed and the hourly
rates of the lawers and paralegals involved in such
wor K. In addition, Citicorp does not provide any
wor ksheet breaking down each law firm by the anount
billed, the work done, by whom and at what hourly rate.
Instead, Citicorp has offered the affidavits of [two
Citicorp enployees], who each attest to the law firns’
roles in connection with [ Appell ees’] | oans.

J. A 3114-15. In light of the foregoing, the magistrate judge

rul ed:

J.

It is not the Court’s burden to sift through literally
hundreds of pages of invoices relating to legal work
performed over a six-year period in an effort to
det erm ne whet her the fees sought are reasonabl e and not
excessive. |If a reviewing court is to conduct a review
that is nmeaningful, the party seeking the fee award nust
do its part to facilitate this review. \Were, as here,
this was not done, even though specifically requested by
the Court, it is appropriate to take this failure into
consideration in determ ning a reasonable fee. Gven the
sheer volunme of the invoices and the lack of specific
details offered by Citicorp, | conclude that any fee
award nmust be reduced by thirty-five percent to reflect
the fact that a full accounting of each and every fee
generated is inpossible in this case.

3115-16.

The magistrate judge then specifically considered and

addressed Citicorp’s request as it pertains to each of the seven
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law firnms.? Wth respect to four of these firns, the magistrate
judge denied Citicorp’s requests intheir entirety for a variety of
reasons, including the fact that many of the fees and expenses
involve prelitigation services; that Cticorp failed to establish
a connection between sone of the fees and expenses and a default by
Appel I ees; that many of the fees and expenses appear to docunent
services that are duplicative of work done by other firns; and that
the legitinmacy of sonme of the fees and expenses is questionabl e.
As for the other three firns, the nagistrate judge found that
Citicorpis entitled to an award for fees and expenses. However,
the magi strate judge reduced t he request for each of these firns by
20% The mmgistrate judge nade this reduction for the firns of
Bil zin Sunberg Dunn Basena Price & Axelrod, LLP; and Howey &
Si non, because of “apparent duplicativeness of . . . effort wth
other law firnms, the breadth of the fees sought, and the |ack of
detail.” J.A 3121, 3126.°3 The nmagistrate judge made this
reduction for the firmof Swdler Berlin Shereff Friedman, LLP,
because Citicorp’ s request |acks “specificity as to the nunber of

attorneys, the type of work done, the billing rate, and the hours

The nmmgi strate judge noted that Citicorp failed to provide a
br eakdown of the | awyers for each firmwho worked on the particul ar
tasks involved and their hourly rates.

3The nmgi strate judge al so denied part of the request for the
Howrey firm based on his finding that it represents prelitigation
work and, in any event, the prelitigation work done by this firm
appears to overlap with work that was done by other firnms.
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wor ked, all of which is inportant information to enable a court to
conduct a neani ngful review for reasonabl eness.” J.A 3129.°
After making these determnations, the nmagistrate judge
concluded that Cticorp was entitled to recover $412,660.02 for
wor k done by three of the seven lawfirnms. However, the magistrate
judge then reduced this award by 35% based on his prior ruling
concerning Citicorp’s failure to conply wth his initial order.

The final award to Citicorp is $268, 229. 02.

11
Citicorp argues on appeal that the magistrate judge acted
arbitrarily in reducing its request for fees and expenses.
Citicorp points specifically to the nagistrate judge’'s decisionto
deny prelitigation fees and expenses and to his decision to reduce
the award by 35% (and then make additional reductions) “wthout
even considering the reasonabl eness of the fees and expenses.”

Brief of Appellant, at 8.

Having had the benefit of the parties’ briefs and oral
argunent, and after careful consideration of the applicable |law, we
are not persuaded that the nagi strate judge abused his discretion

in making the fee and expenses award. The record shows that under

“The nmagi strate judge denied Citicorp’s request for $22,277.50
in additional expenses based on his determnation that “[n]o
detail ed explanation was provided as to why these services were
performed.” (J.A 3130).
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the circunstances the magi strate judge conducted a t horough revi ew
of Citicorp’s notion, and we do not find that his factual rulings
are clearly erroneous or that his legal rulings are incorrect. See

generally Trinper v. City of Norfolk, Va., 58 F.3d 68, 77 (4th Cr

1995) (holding that “the district court acted well within its
di scretion in disallowing those costs which were insufficiently
docunented” and noting that the ruling “is exactly the type of
factual determ nation which should not be disturbed on appeal ”);

Fai r Housi ng Council of Greater Washi ngton v. Landow, 999 F. 2d 92,

98 (4th Cr. 1993) (rejecting the argunment that “the district court
has the burden to identify which hours in a fee applicant’s tine

sheets are recoverable”); In re Conklin, 946 F.2d 306, 316 (4th

Cr. 1991) (affirmng district court’s reduction of fee and expense
request to account for “duplicative and repetitive work” and for

“Iinconplete, inaccurate and irregular records”); Daly v. Hill, 790

F.2d 1071, 1079-80 (4th G r. 1986) (finding no abuse of discretion
i n substantial reductions in fee requests based on | ack of detail ed

affidavits supporting request and duplicativeness); Jane L. V.

Bangerter, 61 F.3d 1505, 1510 (10th G r. 1995) (holding that 35%
reducti on based on inadequate fee request was within district

court’s discretion).?®

*Concerning the denial of prelitigation fees, we note that the
magi strate judge -- sitting as the factfinder -- concl uded based on
the record presented to himthat Cticorp failed to “persuasively
denonstrate” its entitlenment to prelitigation fees or that an award
of such fees would be reasonabl e under the circunstances of this

11



We therefore affirmthe judgnent of the district court.

AFFI RVED

case. See J. A 3108, 3111-13. In light of the record presented
below, we are not prepared to say that these determ nations
constitute an abuse of discretion.
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GREGCRY, Circuit Judge, concurring in part and dissenting in part:

| concur with the majority’s decision to affirmthe district
court’s award of litigation attorney’s fees. | disagree, however,
with the mpjority’ s decision to affirmthe district court’s ruling
summarily denying pre-litigation attorney’s fees in this case.
Accordingly, | nust respectfully dissent in part.

Appel  ant argues that the district court erred in denying all
pre-litigation attorney’s fees. Citicorp seeks fees and expenses
inthe anount of $786,573.94. Approxi mtely 55%of the fees sought
pertain to actions taken by Citicorp prior to filing suit in this
case, such as renegoti ati ng | oan docunents between Citicorp and Dr.
Edwards. The remai nder of fees and expenses cl ai ned by Appel | ant
relate to litigating this action fromMarch 10, 1999 when the suit
was filed, until March 12, 2003 the date the district court found
in favor of G ticorp.

The parties do not dispute that in various | oan docunents Dr.
Edwards agreed to pay Appellant’s reasonable attorneys’ fees,
whet her or not |egal proceedings may have been instituted. In
addition, the district court “determned that the contracts
generally do refer tothe ability of Citicorp to collect |egal fees
inits attenpt to enforce its rights under the contract.” J.A at
3107. The district court also found that “under basic principles
of contract law, a contractual fee-shifting provision my be

enforced according to its ternms.” J.A at 3108. However, the
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district court concludes that while litigation-related fees are
clearly recoverable under New York |law, other fees related to
Citicorp's attenpt to renegotiate the | oan docunents as well as
nmonitoring the collateral used to secure such docunents shoul d not
automatically be awarded.

| agree with the mpjority that the district court has the
discretion to determne the appropriateness of the fee award
pursuant to factors delineated by New York cases under a standard

of “reasonabl eness.” Hensley v. Eckerhart, 461 U S. 424, 437 (1983)

(“the district court has discretion in determ ning the anount of a
fee award. This is appropriate in view of the district court’s
superior understanding of the litigation and the desirability of
avoi di ng frequent appellate review of what essentially are factual
matters.”). However, the mpjority does not address the district
court’s erroneous conclusion that “it is reasonable to award
attorneys’ fees related to reasonable efforts to enforce the
agreenents by filing suit and prosecuting it. [However,] [t]o al so
award substantial fees for nultiple anendnents to the contract
docunents that the Bank successfully re-negotiated would be
excessive, in the absence of evidence that the earlier negotiations
were undertaken by Dr. Edwards in bad faith.” J.A at 3111-12.
There is no citation to case law or a contract provision that
requires Citicorp to prove or denonstrate Appellee’s bad faith in

order to seek or be granted attorneys’ fees for negotiation of the
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| oan agreenents or in connection with the collection or attenpted
col l ection of any collateral. Consequently, the district court has
no support for its assertion that Appellant nust show bad faith on
the part of Dr. Edwards in order to collect pre-litigation
attorneys’ fees. Moreover, the district court’s conclusion
virtually strips the meaning fromthe attorney’s fee provision in
the | oan agreenents, and the New York case |aw that supports it.
Wiile a determ nation of reasonabl eness is always required when a

court decides whether or not to grant attorneys’ fees, bad faithis

not .
In this case, the |oan agreenents provide in relevant part:
Borrower agrees to pay to the Lender all fees and costs
incurred or to be incurred by the Lender, including al
| egal expenses, in connection with the negotiation,
docunent ati on and cl osi ng of the First Amendnment and/or
any docunents and i nstrunents executed i n connectionwth
the First Amendnent.

J. A at 840.
Borrower agrees to pay to the Lender all fees and costs
incurred or to be incurred by the Lender relating to the
matters descri bed herein, including all reasonabl e | egal
expenses . . . in connection with the negotiation
of this Second Anendnent and/or any of the docunents and
instruments executed in connection with this Second
Amendnent .

J.A at 857.

Borrower agrees to pay all costs incurred by any hol der
hereof, including reasonable attorneys’ fees (including
appel l ate proceedings), incurred in connection with any
Event of Default . . . or in connection with the
coll ection or attenpted col |l ection of enforcenent hereof,
or in connection with the protection of any collateral
given as security for the paynent hereof, whether or not

15



| egal proceedi ngs may have been instituted.

J.A at 878-79 (enphasis added).

Al'l of these provisions were included in | oan agreenents that
were negotiated by the parties and signed by Dr. Edwards.
Presumably these provisions were bargained for by the parties
therefore neither the district court nor this court is at liberty
to disregard them The Decenber 8, 2000 settlenent agreenent,
whi ch the parties executed but failed to inplenent, contained an
adm ssion fromDr. Edwards stating that he was in “default in the
paynent of certain nonetary obligations . . . .” J.A at 3112. The
district court disregarded that adm ssion and concluded that
because the only default that was before the court and adjudi cated
was t he Decenber 8, 2000 settl enent agreenent, the earlier defaults
alleged by Citicorp were never “proven defaults” by Dr. Edwards.
Consequently, the district court found that Cticorp failed to
relate convincingly the pre-litigation fees it sought to “proven
defaults” by Dr. Edwards.

Contrary to the district court’s finding regarding pre-
l[itigation attorney’'s fees, the district court acknow edges the
February 1, 1999 Default Letter (“Default Letter”) which discusses
a nunber of acts of default in connection with the first nortgage
and with other docunents that were entered into by Dr. Edwards and
Gticorp. The district court stated during the March 12, 2003

bench trial:
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It is not necessary for nme to reach a finding as to each
and every itemof default alleged. | am convinced from
havi ng heard the testinony that there are at | east one or
nore acts of default as identified in Exhibit 11 [the
Default Letter] that exist to include but not limted to

at a mninmum on page 2 Roman Nuneral 11-A, that of the
$122, 763 paynent, Dr. Edwards acknow edged t hat t here was
sone balance unpaid . . . . And so at a mninmum there

were sonme acts of default that existed with respect to

| oan docunents and were established by GCiticorp in

connection with Exhibit 11. . . . So therefore, | find as

a matter of fact and conclude as a nmatter of |aw there

were defaults under the | oan docunents .
J.A at 2171.°

The Default Letter states that Dr. Edwards had “failed to pay
(i) $122,763 of the October 1, 1998 Credit Note installnent and
(ii) the $1,500,000 January 2, 1999 installment of the Credit Note
as and when due.” J.A at 2559. Thus, the district court found
that Dr. Edwards had defaulted on at | east one | oan agreenent prior
to February 1, 1999, but held that the award of default interest
woul d not comrence until February 1999. Based on this alone, this
court can not affirmthe district court’s decision to sunmarily

disallowall pre-litigation fees and expenses that Appel | ant sought

to recover. Q&Y (U.S.) Financial Co. v. Chase Famly Ltd.

Partnership No. 3, Nos. 93 Cv. 1855 to 93 Cv. 1857, 1994 U.S.

Dist. LEXIS 13249, at *13-14 (S.D.N. Y. Sept. 20, 1994) (“whether a
party seeking enforcenent of a promssory note can recover

attorneys’ fees incurred in settlenent negotiations is a matter on

"Al though the district court was discussing the issue of
default interest, the district court does acknow edge that defaults
had occurred prior to 1999.
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whi ch this court has not consistently ruled . . . . the better view
is that such fees should be recoverable.”).
| agree wwth the district court that G ticorp bears the burden

of denonstrating its entitlenment to reasonable fees. Hensley v.

Eckerhart, 461 U S. 424, 433 (1983) (“party seeking an award of
fees should submt evidence supporting the hours worked and rates
clainmed. Where the docunentation of hours is inadequate, the
district court may reduce the award accordingly.”). However, |
di sagree with the standard that the district court applies in
denying CitiCorp’s request of pre-litigation fees, which the
majority seens to accept as correct. 1In this case, the agreenents
provi de that reasonable attorneys’ fees connected to negotiation
and to defaults, are to be paid by Dr. Edwards. The district court
seens to be under the belief that the pre-litigated attorneys’ fees
al l oned under the |oan agreenents require that they be directly
related to an adjudicated default and/or that there nust be
evidence that the negotiation they are associated wth were
undertaken due to bad faith on the part of Dr. Edwards. Neither of
these conditions arerequired in order to grant pre-litigation fees
to Citicorp. The |loan agreenents nerely require that the fees be
rel ated to negotiations of the First and Second Anended Agreenents
and/or default on the part of Dr. Edwards. In fact, the Second
Amended and Restated Credit Note, executed in July 1998, expressly

states that “reasonable attorneys’ fees” incurred in the event of

18



any default, would be paid by Dr. Edwards “whether or not | egal
proceedi ngs may have been instituted.” J.A at 878-79. Although
the provisions arguably were neant to encourage the parties to
settle any defaults wthout involving the courts, the plain
| anguage of the provisions protects CtiCorp’'s right to seek
attorney’s fees incurred in resolving non-adjudicated defaults.
There is evidence in the record including testinony of Richard
Werner, a Giticorp Vice President, that sone of the attorneys’ fees
included in Appellant’s request were related to resolving Dr.

Edwards’'s defaults. Tige Real Estate Devel opnent Co. v. Rankin-

Smth, 650 N Y.S. 2d 114 (N Y. App. Dv. 1996) (finding that the
landl ord’ s entitlenment to attorney fees, including fees expended in
negoti ati on, was the | aw of the case, however the court, found that
the attorney’s fees were excessive and reduced the award, but did
not deny them all together).

Accordingly, | respectfully submt that the district court’s
denial of pre-litigation fees should be reversed and remanded to
the district court to determ ne what reasonable anmount of pre-

litigation fees should be awarded.
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